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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

On February 3, 2011, the IRS and Department of Treasury issued four pieces of 

guidance aimed at expanding annuity options available under qualified plans, IRAs, 

403(b) plans and governmental 457(b) plans.  The guidance is comprised of two sets of 

proposed Treasury regulations and two revenue rulings.  None of the guidance is 

mandatory for plan sponsors; however, it is designed to remove some obstacles for plan 

sponsors for including additional annuity options under their plans.  Comments on the 

proposed regulations are due on May 3, 2012.  A hearing on the proposed regulations is 

scheduled for June 1, 2012. 

As discussed in a previous bulletin, the IRS and Department of Labor established a joint task force 

to address issues relating to lifetime distribution options in defined contribution plans.  (See our Bulletin 

No. 10-20).  On May 3, 2010, AALU submitted comments regarding some of these issues.  (See our 

Bulletin No. 10-50.)  Agency hearings addressing lifetime distribution options were held on September 14-

15, 2010.  This set of guidance is the first round of guidance resulting from the work of the joint task force.  

More guidance is expected, however it is not clear when that guidance will be issued.  Set forth below is a 

brief summary of each piece of guidance. 

 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref12-11A.pdf
http://www.aaluwr.org/majorrefs/Ref12-11B.pdf
http://www.aaluwr.org/majorrefs/Ref12-11B.pdf
http://www.aaluwr.org/majorrefs/Ref12-11C.pdf
http://www.aaluwr.org/majorrefs/Ref12-11D.pdf
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 Proposed Treasury Regulations Issued Under Code section 417(e) (REG-110980-10, 77 Fed. 

Reg. 5454):  Under the proposed regulations, if a defined benefit plan offers partial annuity 

options (e.g. a distribution split into the forms of a lump sum plus an annuity), each portion of 

the distribution will be treated separately for purposes of Code section 417(e)(3).  As a result, 

this simplification would permit plans to use the Code section 417(e)(3) assumptions for the 

lump sum portion of the distribution while applying the plan's usual annuity equivalence factors 

for the annuity portion (rather than being required to make a special calculation of the annuity 

portion using the Code section 417(e)(3) assumptions).  These changes are proposed to be 

effective for annuity starting dates in plan years beginning after the publication date of the final 

regulations.  As proposed, plan amendments made to conform to the regulations would satisfy 

the anti-cutback rule of Code section 411(d)(6) so long as the amount of each portion of a 

distribution is not less than the amount that would have been payable under the plan provisions 

in effect on the amendment date just prior to the new plan amendment. 

 

 Proposed Treasury Regulations Issued Under Code Section 401(a)(9) (REG-115809-11, 77 Fed. 

Reg. 5443):  Under the proposed regulations, any portion of a participant's account under a 

qualified defined contribution plan, a 403(b) annuity plan, a governmental 457(b) plan or an 

IRA that is invested in a specific type of longevity annuity contract, called a QLAC ("qualifying 

longevity annuity contract"), will be ignored for purposes of calculating the participant's 

required minimum distributions during his or her lifetime.  Under the proposed regulations, an 

annuity contract will be considered a QLAC if, among other things: (i) distributions cannot 

begin later than age 85; (ii) the amount of premiums paid under the contract do not exceed 

$100,000 (as adjusted for cost-of-living increases); (iii) the amount of premiums paid for the 

contract do not exceed 25% of the participant's account balance as of the date of each payment; 

(iv) the only benefit (if any) permitted to be paid after the participant's death is a life annuity, 

subject to certain other requirements; and (v) the contract is not permitted to make available any 

commutation benefit, cash surrender value or other similar feature.  Under the proposed 

regulations, the issuer of a QLAC would be subject to reporting and disclosure requirements.  

The regulations are proposed to be effective for determining required minimum distributions for 

distribution calendar years beginning on or after January 1, 2013.  Taxpayers may not rely upon 

the proposed regulations until final regulations are issued. 

 

 Revenue Ruling 2012-3:   Generally, profit-sharing plans are not subject to the rules relating to 

qualified joint and survivor annuities ("QJSA") and qualified preretirement survivor annuities 

("QPSA") unless the participant elects a distribution in the form of an annuity.  Rev. Rul. 2012-

3 clarifies how the QJSA and QPSA rules apply when a deferred annuity contract is purchased 

under a defined contribution plan.  Rev. Rul. 2012-3 clarifies that if a participant has the right to 

transfer amounts invested in a deferred annuity contract to other investments at any time before 

the annuity starting date, the QJSA and QPSA rules do not apply to the participant until the 

annuity starting date under the contract.  However if the participant is not permitted to transfer 

amounts invested in the deferred annuity contract to another investment and the annuity contract 

prohibits the acceleration of payments in the form of a lump-sum distribution, the QJSA and 

QPSA rules apply to the amounts invested in the deferred annuity contract as of the date on 

which the participant invests in the deferred annuity contract. 

 

 Revenue Ruling 2012-4:  Rev. Rul. 2012-4 sets forth circumstances under which the sponsor of 

both a defined benefit plan and a defined contribution plan could design the plans so that 

rollovers may be made from the defined contribution plan to the defined benefit plan upon a 

participant's termination of employment.  On the annuity starting date, the participant would 

then be entitled to an annuity associated with his or her accrued benefit under the defined 
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benefit plan, along with an annuity associated with the amount rolled over from the defined 

contribution plan (subject to the PBGC limits in the event the PBGC takes over the defined 

benefit plan).  In order to avoid violating Code sections 411(c) and 415(b), any amounts rolled 

over from the defined contribution plan would have to be credited under the defined benefit 

plan with interest based on 120% of the federal mid-term rate until the annuity starting date; the 

annuity calculated with regard to the rollover amount (plus interest) would then have to be 

determined using the actuarial factors under Code section 417(e).  Although Rev. Rul. 2012-4 

has prospective application and does not generally apply to rollovers made before January 1, 

2013, plan sponsors are permitted to rely on it with respect to rollovers made before that date. 

 

None of the provisions discussed in this bulletin are mandatory for plan sponsors.  The purpose is to 

simplify the rules to make it easier for these options to be implemented within plans.  It is important to note 

that the Department of Labor has yet to issue any guidance providing fiduciary safe harbors relating to the 

selection of annuity providers.  It is our understanding that, although the Department of Labor may 

eventually issue guidance providing some relief to fiduciaries, the Department of Labor is initially focused 

on guidance relating to the disclosure of annuity information on benefit statements. 

 

The deadline for comments on the proposed regulations is May 3, 2012; the AALU is evaluating 

the submission of comments in conjunction with our Qualified Plans Committee.  Those wishing to testify 

at a hearing on the proposed regulations (scheduled for June 1, 2012), must not only submit written or 

electronic comments by May 3, 2012, but also must submit by May 11, 2012 an outline of topics to be 

discussed and the amount of time to be devoted to each topic.  A period of ten minutes will be allotted to 

each person for making comments.  

 

Any AALU member who wishes to obtain a copy of REG-110980-10, REG-115809-11, Rev. Rul. 

2012-3 or Rev. Rul. 2012-4 may do so through the following means: (1) use hyperlink above next to “Major 

References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal with your last 

name and birth date and select Current Washington Report for linkage to source material or (3) email Anthony 

Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

 

http://www.aalu.org/

